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RBPLY TO OPPOSITIOII OF WII

Ohio Radio A••ocia~e., Inc. ("ORA"), by i~. a~~orneys, pursuan~ ~o Sec~ion

1.294 (c)(3) of ~he C~i••ion·. Rule., hereby .ubmi~. ~hi. reply ~o oppo.i~ion.

On June 6, 1994, 00 filed a ao~ion ~o cU.mi.s ~he applica~ion of Wilburn

IDdu.~ries, Inc. ("WII"). Dismissal was reques~ed because WII los~ "reasonable

a.surance" of i~s ini~ially proposed ~ower si~e and failed ~o diligen~ly ..end

i~. applica~ion wi~h the required engineering data for ~he new proposed tower

site. on June· 14, 1994, WII filed an opposi~ion thereto. In reply to the

oppo.i~ion, ORA sub.i~s ~he following co..ents.

As noted in the .otion to dismiss, WII filed an amendment on April 13,

1994, and reported that its proposed tower site had been sold by Mid-Ohio

eo-unications, Inc. to Spirit Co_unications, Inc. Although WII never disclosed

wben the site was sold, it was given written confirmation of the sale by Mid-Ohio

on March 2, 1994.

WII represented in its April 13, 1994, pleading tba~ i~ bad obtained

"reasonable assurance" of a new tower si~e and would be filing an amendment with

~he required engineering data. WII so far has failed to file such an amendment.

David A. Ringer, another applicant in this proceeding who also had initially

specified tbe now unavailable Mid-Ohio tower site, filed an amendment on May 9,

1994, specifying a new tower site, along with the required engineering data.

ORA contended in its .etion to dismiss that the application of WII must be

dis.issed with prejudice for failure to prosecute. It has not been diligent in

...nding i~s applica~ion.

In opposition to the motion to dis.iss, WII claims that it will aaend its

applica~ion so.etiae in the future to supply the required engineering data.

According to WII, Co_ission policy gives it up to two years to file such an

aaendaent.

Bowever, WII aisunderstands CO_ission policy in this respect. Due

diligence depends on ~he unique facts and circumstances of each case. Ihablo.

Broadca.ting. Inc., 93 FCC2d 1027, 1030 (Rev. Bci. 1983). See also, CRN

Broadcasting Liai~ed par~ner.hip v. FCC, Case No. 92-1263, p. 12, decided June

13, 1994, due diligence is an essential element of "good cause" to amend and such



due diligence i. • •••ur.d from t.h. d.t.. .n applicant. is put. on notice or

ch.ll.nged •• t.o an .pplic.t.ion defici.ncy. There, t.he Court. held t.h.t. an

.pplic.nt wa. required t.o amend its applic.t.ion, at. least, by the time <it

re.ponded to a mot.ion t.o enl.rge t.he i ••ue. r.ising an applicat.ion deficiency.

In t.hi. c••• , due dilig.nce .u.t. b•••••ur.d against Ringer's filing of a

tower .it....nda.nt, along wit.h t.he required engine.ring dat.a, on M.y 9, 1994,

and ORA'. June 6, 1994, mot.ion to dismiss challenging WII'. lack of due diligence

in this r ••pect. WII .nd Ringer are ident.ically situated. Therefore, WII must

explain .nd ju.tify why it could not. also have filed an amendment specifying a

new tower .it.e, along wit.h the required engineering data, by May 9, 1994, or at

the very least, by t.he time of it. filing a response on June 14, 1994, to ORA's

mot.ion to dis.iss.

WII'. proai•• , in it.s Jun. 14, 1994, opposition, to file an engineering

_ndaent so.et.iae in t.he fut.ure, must. be evaluat.ed in the cont.ext of its earlier

proaise to file such an a.endment.. In it.s April 13, 1994, pleading, WII made

.uch a v.gue pro.i.e, but never fulfilled it. Simply put, WII can not be relied

upon t.o aak. good on its promises.

Th. failure of WII to file the required .ngineering data is consiatent with

it.s lQdus operandi in this proceeding, When initially filing its applicat.ion,

WII declined to pay the fee. for a consulting engineer to prepare the engineering

••ction. Rather, WII plagiarized engineering data on file at the Comaission.

In conclusion, Co_i••ion prec.dent requires the dismisaal of WII'.

application because of a failure to amend its application to supply the required

engineering dat.a. Royce Internat.ional Broadcasting Co. v. FCC, 820 F.2d 1332,

1332 (D.C. Cir. 1987).
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WBBRBPORB, in view of the foregoing, WII must be dismis.ed with prejudice

forthwith because it has failed to diligently prosecute its application by not

subaitting the required engineering data for its new tower site.

Respectfully submitted,

KcRAIR & SAlfFOIU> , P.A.

C'. r ~ n -.--.-
By: /'+.a.It.......~- ~~

istt.e~~~(.i~etilt,v;teiirtrt:;oOini1
Attorneys for Ohio Radio

Associates, Inc.
1155 15th st., N.W.
suite 400
Washington, D.C. 20005
Tel. 202-659-3900

Juae 23, 1994

020979.00001

ORA. 623
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CBRTIFlCATB OF SBRVICE

I, S~ephen T. Yelverton, an a~torney in the law firm of McNair & Sanford,

P.A., do hereby certify ~ha~ on this 23rd day of June, 1994, I have caused to be
hand delivered or ..iled, U.S. aail, postage prepaid, a copy of the foregoing

"Reply to Opposition of WII" to the following:

Jo.eph A. Marino, Chairaan*
bYi... Board
Federal ca.aunication. cc.ai.sion
IloOII 211
2000 L S~reet, N.W.
wa.hington, D.C. 20554

J .... Shook, Bsquire
Bearing Branch
Federal CO..unications coaaission
Rooa 7212
2025 M S~reet, N.W.
Wa.hington, D.C. 20554

A~ur v. Belenduik, ••quire
8aithwick , Belenduik, P.C.
1990 M Street, N.W.
Suite 510
Wa.hington, D.C. 20036
COunsel for David A. Ringer

J_. A. Koerner, .sClUire
Baraff, Koerner, Olender' Hochberg, P.C.
5335 Wiscon.in Avenue, N.W.
Sui~e 300
Wa.hington, D.C. 20015-2003
COunsel for ASF Broadcasting COrp.

Bric S. Kravetz, B.quire
Brown, Finn' Nietert, Chartered
1920 • Street, N.W.
8uite 660
Wa.hington, D.C. 20036
COunsel for Wilburn Industries, Inc.

Dan J. Alpert, B.quire
Law Office of Dan J. Alpert
1250 COnnec~icu~ Avenue, N.W.
Washington, D.C. 20036
COunsel for Shellee 1". Davis

*Band Delivery


